
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

PARKERVISION, INC.,

Plaintiff,

vs. Case No.  3:15-cv-1477-J-39JRK

APPLE INC. and QUALCOMM,
INCORPORATED,

Defendants.
____________________________________/

O R D E R

This cause is before the Court on ParkerVision, Inc.’s Motion for Leave to File Third

Amended Complaint (Doc. No. 131; “Motion”), filed November 28, 2018, in which ParkerVision

seeks leave of Court to file a third amended complaint that “includes additional details

concerning ParkerVision’s claims that Qualcomm has directly and indirectly infringed the ‘528

Patent,” and, according to ParkerVision, “is necessary to eliminate a new disagreement

between the parties as to whether ParkerVision’s case includes claims that Qualcomm has

indirectly infringed the ‘528 Patent under 35 U.S.C. §§ 271(b) and (c).”  Motion at 1. 

Defendants oppose the relief requested.  See Defendant Qualcomm Incorporated’s

Opposition to Plaintiff ParkerVision’s Motion for Leave to File Third Amended Complaint (Doc.

No. 133; “Qualcomm Response”), filed December 12, 2018; Apple’s Response to

ParkerVision’s Motion for Leave to File a Third Amended Complaint (Doc. No. 134; “Apple

Response”), filed December 12, 2018.  With leave of Court, see Order (Doc. No. 138),

ParkerVision replied and Qualcomm sur-replied, see ParkerVision’s Reply to Qualcomm’s

Opposition to ParkerVision’s Motion for Leave to File Third Amended Complaint (Doc. No.
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139; “Reply”), filed January 7, 2019; Defendant Qualcomm Incorporated’s Sur-Reply in

Support of its Opposition to Plaintiff ParkerVision’s Motion for Leave to File Third Amended

Complaint (Doc. No. 140; “Sur-Reply”), filed January 14, 2019.   

Motions to amend pleadings before trial are generally governed by Rule 15(a)(2),

Federal Rules of Civil Procedure (“Rule(s)”), which states that “a party may amend its pleading

only with the opposing party’s written consent or the court’s leave.  The court should freely

give leave when justice so requires.”  Fed. R. Civ. P. 15(a)(2).  “Although leave to amend shall

be freely given when justice so requires, a motion to amend may be denied on numerous

grounds such as undue delay, undue prejudice to the defendants, and futility of the

amendment.”  Maynard v. Board of Regents of Div. of Univs. of Fla. Dept. of Educ. ex rel.

Univ. of S. Fla., 342 F.3d 1281, 1287 (11th Cir. 2003) (internal alterations, quotations, and

citations omitted); see also Foman v. Davis, 371 U.S. 178, 182 (1962); Forbus v. Sears

Roebuck & Co., 30 F.3d 1402, 1405 (11th Cir. 1994) (internal citation omitted).

If the Scheduling Order sets a deadline for amending pleadings, motions to amend

pleadings filed after that deadline are held to Rule 16(b)(4)’s requirement of showing “good

cause” for modifying a Scheduling Order.  S. Grouts & Morters, Inc. v. 3M Co., 575 F.3d 1235,

1241 (11th Cir. 2009) (citing Sosa v. Airprint Systems, Inc., 133 F.3d 1417, 1418 n.2 (11th Cir.

1998) (per curiam); Fed. R. Civ. P. 16(b)(4)); Smith v. Sch. Bd. of Orange Cnty., 487 F.3d

1361, 1366 (11th Cir. 2007) (citations omitted).  To show “good cause” for an amendment past

the deadline, a party must demonstrate that “the schedule cannot ‘be met despite the

diligence of the party seeking the extension.’”  Sosa, 133 F.3d at 1418 (quoting Fed. R. Civ.

P. 16 advisory committee’s note and citing Johnson v. Mammoth Recreations, Inc., 975 F.2d
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604, 609 (9th Cir. 1992)); see also Miceli v. JetBlue Airways Corp., 914 F.3d 73, 87 (1st Cir.

2019) (relying on Sosa to find an absence of good cause to amend past the deadline).  When

evaluating whether the plaintiff was diligent in seeking to amend a complaint in Sosa, a case

often cited by courts conducting the Rule 16 analysis, the United States Court of Appeals for

the Eleventh Circuit focused primarily on: (1) whether the plaintiff failed to ascertain facts prior

to the filing of the complaint and/or to acquire information early in the discovery process; (2)

whether the information supporting the proposed amendment was available to the plaintiff

even before filing suit; and (3) whether, even after acquiring information supporting

amendment, the plaintiff delayed in asking for the amendment.  Sosa, 133 F.3d at 1419.   

Here, applying the law set forth above, the Court cannot allow yet another amended

complaint (this would be the third amended version).  To start, ParkerVision advances a

strained argument that it has already properly alleged indirect infringement with respect to the

‘528 Patent in prior versions of the complaint, including the operative Second Amended

Complaint (Doc. No. 121).  See, e.g., Motion at 4 (“ParkerVision’s Amended Complaint thus

did not limit its allegations to direct infringement, but generally alleged all types of

infringement, including direct and indirect infringement of the ‘528 Patent”) (citation omitted);

id. at 7 (noting that the “Second Amended Complaint contains the same general infringement

allegations as [ParkerVision’s] Amended Complaint”).  While the undersigned is highly

skeptical of this argument, if ParkerVision is correct, there would be no need for amendment.1 

In any event, the weight of the evidence (detailed in the Qualcomm Response, the Apple

1 The instant Motion is not the proper vehicle to determine whether the Second Amended
Complaint adequately alleges indirect infringement of the ‘528 Patent.
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Response, and the Sur-Reply) suggests that ParkerVision did not intend to allege indirect

infringement with respect to the ‘528 Patent until it received Apple’s motion for summary

judgment that was filed August 30, 2018 (Doc. No. 109).2  ParkerVision did not seek leave to

file the proposed third amended complaint until November 28, 2018, almost thirteen months

after the October 3, 2017 deadline under the Case Management and Scheduling Order (Doc.

No. 55).  Citing no reason for amendment other than a recent disagreement among the parties

over whether the Second Amended Complaint properly alleges indirect infringement,

ParkerVision cannot establish good cause for seeking to amend so long past this deadline. 

Further, ParkerVision has unduly delayed in seeking amendment. Finally, another amendment

at this stage of the litigation would prejudice Defendants, who have been proceeding on a

theory of direct infringement of the patent at issue for almost the entire (if not the entire)

course of this litigation.3  Nor is the Court persuaded by ParkerVision’s threat to file another

lawsuit if the Motion is not successful.  The Motion is due to be denied.4          

After due consideration, it is 

ORDERED:

2 Indeed, as Qualcomm points out, ParkerVision has pled indirect infringement explicitly in  other
cases and with respect to another patent in this case that is no longer at issue.  See Qualcomm Response at
4, 10 (citations omitted). 

3 In light of these findings, the Court need not consider whether ParkerVision is seeking to
amend in bad faith or whether the proposed amendment is futile.  

4 In a footnote in its Response, Qualcomm, “[t]o the extent necessary, . . . renews its objection
[to ParkerVision’s second amended contentions] and moves to strike [those contentions].”  Qualcomm
Response at 7 n.1.  This request is not properly before the Court, and no action will be taken on it.  Further,
given the Court’s ruling on the instant Motion, it may be a moot point.    
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ParkerVision, Inc.’s Motion for Leave to File Third Amended Complaint (Doc. No. 131)

is DENIED.

DONE AND ORDERED at Jacksonville, Florida on June 5, 2019.

kaw
Copies to:
Counsel of Record
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